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SECOND AMENDMENT 'AND RESTATEMENT OF THE
i DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS

OF

‘' . " ARCADIA SQUARE

THIS SECOND AMENDMENT AND RESTATEMENT OF THE DECLARATION OF
COVENANTS CDNBITIONS AND RESTRICTIONS OF ARCADIA SQUARE, whlch
Declaration of Covenants and Restrictions (the 'Declaration') was
originally recOrded'ia'pbcket 6245, Pages 830-880; incluéive,
records of Pima County,-Arizona, is made this éﬁl; day of _JANVARY

, 1983.

WHEREAS, the Homeowners desire to reestablish a general blan-
to govern ARCADIA SQUARE, Lots 1 through '100 inclusive, and common
areas; and ' | ' ' .

. WHEREAS, Section 7.02 of the Declaration recorded in Dbéket
6245, Pages 830-880' ptovides that the Declaration may be amended
by an instrument in wrltlng signed and acknowledged by the
Pre51dent and Secretary of ‘ARCADIA SQUARE HOMEOWNERS ASSOCIATION,
INC., certifying that such Amendment has been 'approved by the
vote or written consent of the then owners of not less than
savénty-fiverpgrcent (75%) df the_dwellihg units”®,

NOW, THEREFORE, the undersighad Ptesident and Secretary of
ARCADIA SQUARE'HOMEOWNERS ASSOCIATION, INC., hereby acknowiedge
and certlfy that this Second Amendment and Restatment of the

Declaration of Covenants, Conditions and Restrictions of ARCADIA :
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SQUARE has beeﬁ approved by the vqte'or.written consent of the
owners of not less than sévehty—five percent (75%) of the dwelling
units;_and thereforée declare that the Deélaration recorded in
Docket 6245,‘Pages 830-880, inclusive, apd the First Amendment to
the Deélératioh’recérded in Docket 5266,‘Pages 57-66, inclusive,
records of Pima County, Arizona, are hetéby”amended by revoking
same in their ‘entirety, and that this Secdnd Amendment and Re~
Statement of tﬁe Declaration of Covenénts,»Conditions and Restric-
tions of ARCADIA SQUARE is:substituted;there50t, and.furﬁher-de-
clare- that the "property” as hereafter-defined,‘is ard shall be
helgd, conveyed, encumbered, leased‘and used éubject_td the follow~
ing covenants), conditioﬁs; restrictions, uses,:limitations, obli-
gations, easements, eq&itablerservitudes, vharges and liens all of
which are for the pPurpose of enhancing and prﬁtecting the Qalue,‘
desirability=and atttactiveness of the-property. 'The covenants,
conditions, festrictions,“nses; limitations, qbligations,_ease—
ments and equitable servitudes, charges-andiliens set forth herein
shall run with the pfoperty; shall be binding upon al} persons
“having or acquiring any interests in the éropérty-or any part
thereof;'shallﬂinure'to'the benefit of every portion of the pro-
'perty and any inte:est_therein;-and shall inure, to the benefit of
and be binding'upon the-Homeowners; fheirrsuccessors in interest,

each owner'and his respective successors. in interest, and, may be
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.. ARTICLE T

Section 1.02, "Association” shall mean and refer to ARCADIA

SQUARE,HQMEOWNERS ASSQC;ATIQN,.INC., an-Arizona non—profit corpor- -

ation, _

Section 1,03, .?Board'.shall;mean the Boarg o? Directors of
the Aséociation. _ ’ - .

Section 1,04, *Byftays""shall mean the By-Laws of the Asso-
.ciation, together with'aqy améndments.therefo.

Sectibn 1.05. "Common Area(é) or Common Propegty' shali mean
all reai Property designated-as cpmmon_afegs on the plat by the

Letter "a" ang "B", recorded inp Docket 32 at page 34 in the office

of the Pima County Recorder, Pima-County, Arizona (less'ahy ease~

ments or Property falling within‘the Provisions of 3.01 and 3.02

hereof), whether improved or unimproyed, owned by the Association

-3 69360 et 291



Section 1,06, "Declaration® or 'Restrictipns" shall meap
this instrument ang any aﬁendments thefeto.
' Séctioﬂ 1.07. ‘"Dévéloper‘ shall mean CIENEGA CORPORATION, an
Arizona corporation, i;s'succéSQGrs or assigns, {%7’ . -
' Section 1,08, "Dwelling Unit® shéli'mean the real Property

outiined on the plat’ and encompassed within the boundary lines

Section 1,09, ' #poew shall mean and refér‘to.any'numbered

Parcel of real Property shown on the.plat.

Section 1.10. 'Mémber' shall mean and'tefer to every person

mean the holder of ény'mortgage under which the interest of any
Owner of a dwelling unit is encumbered and which mortgage has

first and paramountipriority,'éﬁbjééﬁ'only-to the lien of general

Bection 1.12, "phnér(s)“'or"Bomeownér' shall mean and refer °

to (1) the recorg Owner’, wﬁethérwbnehbr more . persons or entities,

6960 s 292
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the purchaser of a dwelling unit under a recorded executory con-
tract for the’ sale of real property. The foreqgoing does not
include persons or entltles who hold an interest in any dwellzng
un1t merely as securlty for the performance of an oblxgatlon, or a
lessee or tenant of an Owner as deflned abhove, or a purchaser or
vendee under an executory'contract of sale which has not "closed"

_ and/or been recorded in the offlce of the County Recorder of lea
' County, Arxzona. ' . - )

.

Sectlon 1.13 'Person' shall mean a natural 1ndlv1dual or

. any other entxty with the legal rlght to hold t1t1e to real pro—
perty. a ' . |
Section 1.14, -'“Plat" shall mean the subdxv;szon plat cover-—
ing the Property whlch has been flled of record in Book 32 of Maps
and Plats, at Page 34, 1n:the office of the Pima County Recorder,
Pima County, Arizona. o . N o
Section 1.15." "The Rules';shall mean. the rules adopted by
the Board pursuant to the By Laws.
Section 1.16. "The Property or “The subd1v1s1on shall mean
all that real property 1dent1f1ed in the plat. |
| ARTICLE II
USES AND RESTRICTIONS
$4A11 property w1th1n the subdlvxslon ‘shall be hela, used;and

enJoyed, subject to the followxng l1m1tat10ns and restr1ct10ns-
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%Section 2,01, Private Residential Purposes, Dwelling unitg

shall be occupieq and used py the respective owners solely for
pxivatg_#esidqntigl use for the ﬂomeowner, his/her fémily, tenants
| and socjial gués;s.and.fép no other Purpose. No gainfgl'qccupa-
tion,.frpfegsional,_tpade Or other nonfrgs;dential.usé.shgll be
: cdnducted pn_gnylﬁuch Property, o -
w Section é.ozf_Rénting. quner shall have Fbg right to lease
or  rent his/her dwelling unit:,pfovided, however,rtha£ any;ieasel
agreement, inc;uding;gny agreement tq leasg the unit on a month to

month basis,-must_be in‘writing and must provige that the failure

the lease,

%),»""@ X Section 2,03. Antennas apg Gaxterior Additions.) No exterior

initia]l installed by Developer shali be constructed on the

. M : 'j\_.\_ﬁ“
eéxterior of a dwellin unit {includin the roof) without the
P et T T — Bt - N . - . - . .

Written authorization of the Board.
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rate of insurance  on such property nor shall anything be done or
kept on any dwellzng un1t or common areas whlch w111 result in the
Acancellatlon of 1nsurance on any such property or which would be

1n vxolatlon of any law. A o
’ Sectlon 2.05. §3gﬂ§. No signs of any kind shall be dls-
pléyed which are visible: from nelghborlng property wlthout the
approval of the Board except- . _
. A, Such ?1gns as may be reggired by legal prpceedinés;
aﬁd, . | | - o ; . o )
: B. Such 51gns as may be apprpved by the‘Board-indicat_
ing a dwelllng unlt Ls for sale or lease. |
Where the Boardfs approval is required, it shall approve the
nature, cpmpositiqn, numbgr,‘size and location of all Signs, un-
lessrexcepted hereunﬂer; o
)(Section 2.ﬁ6. Animals. No aﬁimals:of_any kind shall be
raised, bred, or kept, except that a reasonable number of general-
ly recogn1zed house or yard pets may be kept provided that they
are not kept, bred or marntalned for any commercial purpose. Nor
animal shall be_qllowed to become a nuisance and a "reasconable
number as used inp thls Sectlon shall ordlnarlly mean no more than
two pets per household o o _ A
_ Pf'@ J(Sectlon 2. 07 ' Nulsanres. No rubbish or .@ebris of any kind
-shall be placed or permltted to accumulate upon any property

- within the subd1v151on, and no odors shall be permitted to arise

7T 6960 mx 295



therefrom so as to render’ any such Property or any portion thereof’
ret : —___'ereo:

unsanitary, unsightly; offensive_or detrimental to any other

‘Perty in the vicinity thereof or to its occupants. Without limit-

ing the generality of any of the'foregéing'prdvisions,:no exterior
.speakers;‘horné; whistles, bells or other sound devices, exceét

) sécurity deviéés'used'exclusively for Sécurity Purposes,’ shall be
'locateﬁ, used or' placed on any such property #ithbut‘the prior
writéen approval of ﬁhe Board. ' - |

Section 2.08. 'Native Growth and Planting. The native growth

unless written permission is first obtained from the Board. OQwn-
€rs must obtainp the'Board's‘written'approval before planting jip

the common areas,

'hﬁ;XSection 2.09. vViolation of Rules. TIf any Owner, his/her

family or any licensee,’fenant or lessee or'invitee'vidlates the
Board's rules aﬁd‘regulations, the Board may, in addition to any
other enforcement Provisions contained herein, suspend the right
of such person to ‘use the Recreational Facilities lotateq in the
common akeés,-undér such cbndiiioﬁs‘as the - Board may specify, for

4 period not tbﬂexceed‘sixty (60) ‘days for: each viblation."Before

| ; cL . e, . : R
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notice ang hearing.

- Segtion gllo.d prainage. :There shall pe no iqterferénce with

conforming ko all applipaple rules, regulations, ordinances and
drainage:criteria-and is approvegd by the appliéable‘governing
body or,its.duly,appointed=rEpresgntative.. For purposes hereor,

‘established-drainage',is.defined as the.drainage which. existeg at

Yeconstruction, modification o

Motor vehicles sSuch as_ftames,_
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appropriately'scfeened from view of adjoining property or from
streets or public’ way except when necessary to effect such collec-

tion. The Board shall have sole discretion in determining if any

activity by an'Owner is in violation of this Sectionh .2,11.

-%#ﬁb(section 2.12. Trash Containers. No garbage or trash shall
be plhced-§% ﬁept‘on“anY’prope;ty within the subdivision except in
covered containers of a'type, size and style which have. been aé*
proved‘by the Board. ' All rubbish, trash orhgarbage'shall be re-
moveé from the dweiling'unitsvand shall not be allowed to accumu-

late thereon. No incinerators shéll'be»allowed.

X' Section 2,13. Right of Inspe&tion. During reasonable hours,
any member of the Board, or any authorized representative of any
of them sﬁall'have thé'right‘upon reasonable notice to the owner
of a dwellihgiunit to enter upon and inspeét-any-property_within
the subdivigioh (except thé.interior'of dwelling uniis), for the
purpose of ascertaining whether or not the provisions of this
Declaration have been or are being complied with, and such persons
shall not be deemed quilty of &respass by reason of such entry.

A Séétion 2.14, Mail ones. The Board shail determine, the
location, color{'siie; design, lettering and all other particulars

of all mail and péper delibefy boxes, and standards and brackets

and name signs for same in order that the area be strictly uniform

i

in appearance with'fesbéétlﬁhefétq.
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Section 2.15. Vehic1e5.~ The usé of all vehicles, including -
but not limited to trucks; autbmobileé, bicycles and motorcycles
" shall be.subject to_the-ﬁules; wﬁich may prohibit or limit the use
thefeof;;provide pa;king regulations or'geﬁerally regulate the'.
same, |, = . S e e Tt

é%ﬁ ‘Section 2.16. Improvements and Alterations. - There shall be

no excavation or'construction_or alteration which in ahy way al-
ters the exterior appearanbeﬁof any improvement in ARCADIA SQUARE,
includiﬂg rocks; stones, gravel or earth without the prior ap-
proval of the Board. No fenées, hedges, clotheslines, or walls
shall be erected or maiﬁtaiqed‘upon ﬁhe-PfOperty except such as
are installed in accordance with the initial constrhction'of

buildings locuted thereon or as approved by the Board.

Section 2,17. Diseases and Insects. No Owner shall permit

.anything-or any condition to exist upon-ény‘propertyrwithin the
subdivision which shall induce,.bréed or harbor infectious plant
diseases or noxious insects. |
ARTICLE III . - -
EASEMENTS AND ARCHITECTURAL CONTROL

Section 3.01.jyhasement_for Encroachments. Each dwelling

unit and the common area shall be subject to.an easement. for
encrocachments creatgd'bylconstpuctidn,-settling and overhangs, as
designed'or-constructed-byxthevDevelopenﬂ including Footings and

walls thereon. . A valid easement for said encrcachments and for
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the maintenance of same, so long as it stands, shall and does

exist. In the event.dwellfng“units are partially or totally de-
stroyed, and then rebqilt,lgbéuowners agree that minor encroach-
"peqtg_gglgatps of the adjacent dwelling units or common area due
ko cdnst;ucfion_sha}lLbe ge;mittgd and tha; a valid easement for

- said encroachments and the maintenance thereof shall exist.

%ngecfiqn:3.D2,.,Ea;ement fér Perimeger Wa;;s and Other Im-
Erbvémentsﬂ_ Developer may qqﬁs;ruct_pe:imeterlwa;ls and other
i@provéments, including but not limited to, driveways, Qalkways,
exterio; lighting (mg;grgd to a.particglar dwe}linq unit),_drain—
age stfuctures,'eﬁc., as a part of, or for the use of, a particu-
lar dwelling unit which may enéroach upon or encompass portions of
the common area or adjécent }ots.'_ﬁhe:gver sych ehgroachments-on
the common area or adjacent lots should occur, the Owner of the
dwelling un;t iqvolved.shall havg, sﬁbjept to the conditions here-
inafter set fofth, a perpefual'permanent right for such perimeter
wall to encompass portioqs of the common aréa or adjacent lots and

for such other-impcoyements to encroach upon portions of the com-
mon areé or‘adjaceﬁ; lpts. In consideration‘;ﬁereof, such owners
..aéree td;méintain;ail cOommon areas ﬁithin the qonfings of such
pe;imeter wallg and{fﬁgéber gggee;tolma;ntaih and keeé iﬁ-repaik
any improveﬁeqts epcroéching;qpoQ Qhe_common'atea:oF_adjacept_lots
‘which were construed for the use of their unit, unless such-main-

tenance and repairs are the responsibility of the Association as
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set forth in Section 4;04(3), of the Declaration. In the event
any such owners should make demand upon the Assoclatlon to main-
taln any COmMmoOn area w1th1n the conflnes of such perlmeter wall,

or to malntaln and keep in repalr any 1mprovements encroachzng

upon the common area or ad}acent 1ots whlch is the respon51b111ty

. of the Owner to repa1r as set forth in Sectlon 4. 04{A) of the
' Declarathn, then the Assoc1at1on or adjacent lot Owner, as the
'case may be; shall have the absolute rlght, and may cause the

'Owner'making such demand to remove at his/her expense, any im-

-

'provement, includlng the perlmeter wall, encroaching upon the

common area or ad)acent lot, and to replace and rebu11d such im-

s
1

eprovement or perlmeter wall as to be WIthln such Owner s lot.
'Declarant hereby acknowledges that the r1ght granted owners under

this Section 3.02 1s a property rxght of the Owner, and such pro-

perty rlght may not be revoked or resc1nded by Declarant, its suc- .
cessors or asszgns, or by the Assocxatxon, once such right has

vested in an Owner, except upcn an Owner's breach of the condi-

tlons set forth in the precedlng sentence.

[

Sectlon 3. 03 Utllxty Easements. There is hereby created a

blanket easement upon, across, over and under the Property for

ingress, egress, 1nstallat10n, replaclng, repa1r1ng and maintain-

ing all ut111ty and serv1ce 11nes and systems, 1nc1ud1ng, but not
" ¥

flxmzted to, water, sewers, gas, telephones, electr1c1ty, televi-

sion cable or communlcatlons llnes and systems, etc. By virtue of

6960 me 301




this easement, it shall be'expressly permissable for the providing
utility or service company to install and maintain facilities and
equxpment on the Property and’ to afﬁxx and maintain w1res, c1r-
cu1ts and condu1ts on, 1n amnd under- the roofs and exterlor walls

R |,' I ".-

of dwellxng unlts. Notw1thstand1ng anything to the contrary con-

1}

taxned in this Sectlon, no sewers, electrzcal llnes, water llnes,

gyt B t '

or other ut111t1es or servxce 11ne5 may be 1nstalled or relocated
on the Property except as 1n1t1ally des1gned and 1nstalled by
Developer or thereafter approved by the Board _Thls’easement
shall in no way affect any other recorded easements on theAProper-
ty.-lln no event shall any portion of'the above mentioned ease-
ments for ut111ties be constructed to authorlze the placlng or
lnstalllng of sewers, electrlcal lines, waterllnes or other ut111-
l ties under any permanent bulldxng structure constructed on the
Property. This easement shall be limited to 1mprovements as
originallyrconstructed. There shall be an access easement for the

delivery and collection of the-u S. mail

Section 3. 04. Electrlcal Serv1ce and Telephone Lines. &All

electrxcal service .and telephone lines shall be placed underground

.- . [

and no outside electrlcal lxnes shall be placed overhead except

ex;stxng overhead llnes.

T

h,f’Sectlon 3.05. Archztectural Control. Subseqoent to the

1n1t1a1 closxng of sale of a dwe111n9 un1t to an OWner, no bulld-

lng, fence, wall, or other structure. shall be commenced, erected

N . , R 1 o,
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or maintained upon said Ownef'sliot, nor shall any exterior addi-
tion to or ohange in or alterotioo of Said Owner's oﬁeiling unit
of'tﬁe=exterior colof_sohemé éhereof be made until the plans'and'
specificaﬁions Shooing the naioré, kind, 'shape, hELth, materlals
and 1ooatlon of the same shall ‘have been subm:tted to and approved
‘in wrxtxng as to harmony or external design and location in rela-

tlon to surroundlng structures and topography by the Board of

Dxrectors, or by an archztecturai commlttee composed of three (3)

or more representatlves app01nted by the Board. In the event the

Board or its designated'commiftée fails to approﬁe or disapprove

such design and location w1thln thirty (30) days after. sald plans

and spec1f1cat10ns have been submltted to it, approval will not be
required and this Seotion wi;I be deemed to have been fully com-
plied with. Notoithstahding anything contained';o the contrary in
this Section, no addifions or modifications to any improvement or -
structure shall be made by'an Owner subsequent éo the closing of a

sale of a dwelling unit to an Ooﬁer unless such addition or modi-

fxcatzon has been Exrst rev1ewed and approved by the appllcable

governing body ZOnlng Inspector.

S

ﬁfﬁ Sectlon 3. 06. Common Walls. The rights and duties of owners

w1th rospect to common wélis:shali be as follows:

,-A' 'Each-wail,‘incluéiog patio wéils;'which'is construc-
ted as a part of the original construction of the dwelling unit,

any part of which is placed on the divi&ing 1line between separate

- 15 =
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dwelling units, steil constitote a-common wall. With respect to 7
eny such-wall each of the adjoining dweiling unit owners shall
assume the burden and be entltled to the beneflts rec1ted in this
Sectlon 3. 06 and to the extent not 1ncon51stent herew1th, the
rgeneral rules of law regardlng common walls shall be applled
thereto. \ L ; 7 - ‘

B, .The owners of contlguous dwelling units who have a
comnon wall shall have rec1proca1 easements for support and an
equal right to use,such wall provided that such use by one owner
does not 1nterfere w1th ‘the use and - en]oyment oE same by the other-

P .

owner.

C. Unless other'prorisiohs of this Section'3.06 are ap-
plicable, thé costs of reasonable repair and maintenance of a com-
mon wall shall be shared by the owners who make use of the common

walls in proportlon to such use.

f_D.' In the event any common wall is damaged or destroyed
through the act of one ad301n1ng owner, or any of hls/her guests
or agents or members of hxs/her famlly (whether or not such act is.
negligent or otherwise culpable} so ‘as to deprlve the other owner
of the full use and eh)oyment of such wall, then the first of such
owners, 1f required by Local law, shall forthw1th proceed to
rebuxld and repalr the same to as good cond1t10n as formerly w1th—

out cost to the other owner.
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E. In the event any ,common wall is damaged or destroyed

by some cause other than thg:acp of one of the adjoining owners,

his/her agents, guests or famiiy {including ordinary wear and tear

and deteriofationrfrom lapse of time) then in such event, both
'such adjoining owners shall 1f requlred by Local law, proceed
-forthwlth to rebulld or repalr the same to as good condltlon as
'formerly at their jo1nt and equal expense.‘ o

F; Notwlthstandlng ‘anything to the contrary herein con;
tained.'thefé sha;l-bethd impairment of the structural ihtegfity
of'any_c6Mnon wall without tﬁe ério; con;edt of the Board., In ad-
dition to meeting the other fequirements of these Restrictions and
of'any building code or similar regulations or prdinances;'any
owner proposing to ‘modify, make'additions'fo or rebuild his/her
dwelling unit in any manner which requires the extension or other
alteration of any co;ﬁdﬁ wall shall'firshzobtain the written con-
sent of the-Board whichzshall détermine the .adjoining owner's pre-
ferences cbncerning';he'prOPOSéd modification,fextension or alter-
ation of the commnon waiL prior to giving any wr;ttgn consent
thereto. -

G. 1In the event of a dispute between owners with re-
spect to thg repair or rebuilding of a common wall or with respect
to the sharxng of cost thereof then upon written request of one

E

of such owners dellvered to the Assoc;atxon, the matter shall be

heard and determlned by the Board

i ! '
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. - ARTICLE v
THE ASSOCIATION," MEMBERSHIP, MAINTENANCE, INSURANCE

Section'4.01.' Organlzataon."

"o “vAs ' Association., The Association is an Arizona non-
"profit corporatxon charged with the duties and 1nvested with the
powers prescrlbed by law ‘and 'set forth in’the Articles, By-Laws

and this Declaration. .

e 1

B. Board of Dlrectors and Officers. The affalrs of the

Assocxat;on shall be conducted by a Board of Dlrectors and such

offlcers as the Board may elect or appoxnt, 1n accordadce w1th the

Artlcles and By- Laws,las same may be amended from time to time..

The composat1on of the Board sha1} be defined in the By-Laws.
sectiop_d.ﬂzr _Membersh?g.. _ . | _ I

. A. gualificationa. Each Owner of a dwelling unit, by

virtue of being such an Owner and for so long as he/she is such an
Owner, shall be deemed a member of the Association. The foregoing
is not intended to. include persons or entities who hold. an inter-
est . in a dwelling.unit-merely'as security for the perfordance of
ah obligation, or a lessee or tenant of an Owner, or a purchaser

or vendee under- an executory contract of sale which -has not

"closed" and/or been recorded in the office of the County Recordef'

of Pima County, Arizona. NG Ownér shall have more than one’ mem-

_ bership for"each”dwellkhg'unitIOyned.
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B. Transfer of Membership. Membership of each Owner

ig the Association shall be appurtenant to the dwelling unit owned
and. shall not be transferred, bledged, or alienated in any way
.except upon ‘the transfer of ownership to said dwelling uni;,'and
,théh only: to the‘traﬁSEeree the;eof; Any attempt to make a pro?
hibited ttanséer‘shail be‘void;"Any:tranéfet of'bwnérship'of‘a
~dwgliing unit shall operate automaﬁically to transfer said member-

ship to the new Owner thereaf.

Section 4.03;, Voting Rights. All owners shall be ‘entitled
to‘oné.(ﬁ} vote: for each dwelling unit owned.' When miore than one
person hélds an .interest -in any‘dwelling-dﬁit, all such persons
shall be members, The vote for sﬁch dwelling unit shall be exer~

cised as they among  themselves determine, but in no event shall

more than one (1} vote be cast with respect to anyi¢ﬁelling'unit.

Sectiqn 4.04. Exterior Maintenance,ARepair, Up-Keep and

b

Repainting.
bg“# ' KN";A. Maintenance, repair, upkeep and repainting of Adwell-
ing units, including perimeter yard walls and any other improve-
meqts on a lot, 'including but not limited to lahdséaping, shall be
the.solerresponsibiI%Fy'of each owner. ‘In this regard, each owner
shall maintain, repair 'and repaint their?dwelling unit, including
both sides of.periméter'walls;'and other improvements on a lot in

a manner and with such frequency, in order to keep each owner's

dwelling unit in an attractive, well-kept and maintained condition
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in conformity with all other dwelling units in the.subdivisiOn.
In _the event any owner fails to maintain his lot or the exterior
of his dweiling unit in a manner in keeping with the general
neighborhood of ARCADIA SQUARE,‘tﬁén thé Association,. after ap-
_proval by two—thlrds (2/3) vote of the Board of Directors, shall
have the right, through. its agents and. employees, to enter upon
the subject property, -and to repalr, maintain and restore the lot
and the exterior o£ the dwelllng un1t, and any other 1mprovements
erected on said 1ot. The cost of such exterior ma1ntenance shall
be added to and become part of the .assessment to which such lot is
subject, The Board in its sole discrétion shall have the right to
determine whether or not a lot or the exterior of‘a'dﬁelling unit
is in need of‘mainténance, repair .and upkeep,‘in order to conforﬁ
to the standards of the general neighborhood of ARCADIA SQUARE,
and the Board shall use a reasonably high standard to determine
whether‘suqh maintenﬁnce,'tepair and upkeep is fequired so that
the dwelling units as a-whole Qill reflect a high péide of owner-
ship. Each owner or his/her au;horized agent or the Association,
as the casé may be, in .order to maintain, repait or repaint per-
imeter yard walls orjefteriors-éf‘dwglling uhits, shall have the
righi'of entry at reasonable‘timés upon. lots adjacent to such
owner s lot, pr0v1ded reasonable notice of such entry is first
given by such owner . to the owner of the involved adjacent lot.:

L T
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-and drainage easements. as shown on the Plat,

B. The Association shall ‘be responsible for maintern-

_ance, repair and upkeep of any improvements including, but not

.. limited to, streets, recreation facilities and pools constructed

.on the common. areas. Further, the Association shall. be responsi-

ble for maintenance, repair and upkeep of the privéte,pedestrian
C. ‘Bach owner shall be responsible for the maintenance
and repair, including replacement of light bulbs, of all exterior
lighting fixtures located within. the owner!sﬁlot,.oq in the common
area, - provided such lighting. in the common area is metered to .the

owner's dwelling unit.

Section 4.05. Insurance Reguirements..

" A -Each-bwnEr shall be responsible and obligated to
purchase fire and,othér:hazard‘insurance.covéring_his/her dwelliﬁg
unit and to maintain such insurance in full force and effect at
all times. Such policy or policies shall consist, at a minimuom,
of a multi-peril type policy covering the owner's dwelling unit,
providing, as a minimum,_fire and extended coverage and all other
coverage in the kindg_and}amount; commonly required by private
institutional mortgage lenders in Tucson, Arizona on a replacement
cost basis, in an-amount not less pﬁan one hundred ‘percent (100%)
of the;insu:aple'yalue (base? upon~rep1acément:cost,)‘ Each such
policy muét contain oxr have attached thereto a standard mortgagee

or beneficiary clause which provides that all proceeds paid there-
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under shall be paid to the Owner for the use and benefit of all
-mo:tgageeS'ungpImor;gages 9r;bgneficiaries under deeds of trust,
engémbeging_any dwe1liﬁg;qnits,‘as their interest may appear, and
égch pol%cx op poiicie$:mgs:,Eurther prq{ide_tbat the insurance
carrier s@all nqtif&.eachﬁfi:st mortgggeg'or.beneficiary nameqﬁat
_1gast'ten~(}0)*days in,§d§ancé,of.tﬁe effective date of any reduc-
tionxin‘ﬁz‘cénéellptiqnIoﬁ-thg policy. Such policy or policies
shall furtpe;.p;éyidg_;hék thé inte:gst,of eaéh mortgagee holding
' a mortgage or beneiiqiqcyﬂquer a deed of trust on anyldwelling
unit in insurance proceeds shall nof be invalidateﬂ_by any action,
neglect or inaction of the Board of Directors of tﬁe Association,
Owners of dwelling units,ér their tenants or agents. Such policy
or policies shall furthqt.provide for waiver by the insurer of any
- policy provisions which_would-xender the mortgagee or beneficiary
c%ause invalia by‘réasgn of the failure of such mortgégee or bene-
ficiary to_ﬁotify‘the.insqrer of any hazardous use of any dwelling
Vuhif and any policy requirement that the mortgagee or beneficiary
pay the premium thereon. , Bach hazard insurance policy obtained.by
an Owner pursuant to Ehe foregoing,shallicohplyiwith those same
requirements applicable.to the Association as set forth_in:Se?tion
4.05(F) hereof. . .. -
The  Board éhqll.hayq the . authority to and shall obtain the
following.insu:ancq_qé setzﬁogth‘in»this.chtiqn.4q05(a) through

H. -
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B. Comprehensive General Liability and Property Insur-

ance. Comprehensive deneral liability and property damage insur

T

ance coverlng all common areas and all other areas under the jur-

LY '_|

1sdlct10n or control of the Assoc1at10n shall be purchased by the

.Associatlon and shall be malntaxned in full force and effect at

all tlmes;h such !nsurance pollcy or pollcxes shall contaln,'1f
ava11ab1e, a‘ severablllty of 1nterest“'clause or endorSement
'whlch shall preclude the 1nsurer from denylng the c1a1m of a |
dwelling unlt Owner because of negllgent acts of the Association
or of any other dwellxng unlt owners.r The scope of!coverage of
such polxcy or polxcxes must 1nclude all other coverage in the
kinds and amounts commOnly requlred by prlvate institutional
mortgage investors for pro:ects 51m11ar in constructlon, locatlon
and use as ARCADIA SQUARE. Coverage shall be for at least one

million dollars ($1 000 000 00) per occurrence for personal 1n]ury

and/or property damage.

¢
-

C. PFire Hazard Insurance. Fire and other hazard insur—

ance coverlng merovements constructed on the common areas, in-
cluding but not limared to ramadas or recreat1on bu11d1ngs shall
be purchased by the Assoc1at1on and shall- thereafter be maintained
in full force and effect at all times. (Ihe Association shall not
be responsible or obligated‘to provide fire and other.hazard in-

surance coverlng dwelllng un1ts, which shall be the sole respon51~

bllity and obllgatlon of Owners of dwellxng unlts } . Buch polxcy
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or policies shall consist, at a minimum, of a multi-peril type
pol1cy cover1ng ‘the - subject lmprovements, providing, as a minimum,
flre and extended coverage and all other coverage in the kxnds and

amounts commonly requlred by prlvate 1nst1tut1ona1 mortgage len—

ders ‘in Tucson, Arxzona, on a replacement cost basxs,'ln an amount

of not less than one hundred percent (100%) of the -insurable value

PO

(based upon the replacement cost)
In the event any improvement constructed on the common
area is the subject of a mortgage or deed of trust, then each

policy must contain or have attached thereto a standard mortgagee

or beneficiary clause which provides that.all proceeds paid there-

under shall‘be paid to the'Association for the use and benefit of
~all mortagees under mortgages or beneflcxarles under deeds of
trust, encumherlng any such merovements, as the1r 1nterest may
- appear, and such pollcy or pOllCleS must further prOVIde that the
insurance carrler shall notlfy each first mortgagee or benef1c1ary
- pamed at least ten (10) days in advance of the effective date of
Zany reductlon in or cancellatlon of the poiicy.' Such policy or
policies shall further prov1de that the 1nterest of each mortgagee
holding a mortgage or beneflciary under a deed of trust on any

¥

such 1mprovements 1n 1nsurance proceeds shall not be 1nvalldated

]by any actlon, neglect or 1nact10n of the Board of Dlrectors of

the Assoc1at1on, owners oE dwellxng unlts or thexr tenants or

agents.' Such pollcy or polxcxes shall further provide for waiver
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by the insurer of any poiicy provisions which would render the

- mortgagee or beneficiary clause invalid by reason of the failure

of such mortdagee or beneficiary to notify the insurer of any -
hazardous” use of such iﬁprovemehts and any policy regquirement that
the mortgagee ‘or beneflcxary pay. the premium thereon.

D. ‘Workmen's Compensation Insurance. Workmen's Compen-

sation insurance to the’ extent necessary to comply with any appli-

cable laws, -~ " ¢

E. Other Insurance. The Association shall ‘purchase and

maintain iﬁzforcé,'if'réasonably available,! fidelity -.coverage

" against dishoriest acts on the part of directors, officers, man-

agers, trustees, employees, or .volunteers responsible for handling

" funds bgionging‘to or administered by the Association. Such

fidelity bonds or insurance shall name the Association as the
named insured and shall be written in an amount sufficient to pro-
vide protection, which is,.in no event, less than 1-1/2 times the

insured's estimated annual operating expenses and reserves. ' In

' connectioh with such coverage, an appropriate endorsement to the

policy to cover any persons who serve without compensation shall
be added, if the pollcy would not otherwise cover volunteers.

; ‘ N M1n1mum FlnanC1al Rat1ng Carrier. Each-hazard in-

surance policy obthined'by“the‘hssociation'pursuaht to the forego-
ing shall be“writtenfby,a'hazard insurance carrier which has a

financial rating by Best's Insurance Reports of Class VI or bet-
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ter.- Hazard insurance policies shall also be acceptable from an
insurance carrier which has a financial rating by Best's Insurance
Beports,éf Class V, provided that such insurance carrier has a
genEraltpqlicfhélde:{Q ratingJof at.least A. Each such carrier
shall be Spec1f1ca11y licensed or authorized by law to transact
insurance .business in the State of Arizona..-
‘Policies : shall be unacceptable where--r : ' 4.3ﬂ
(1) Under the.terms of the qarrxer srphérter, by-laws
or -policy, contribﬁ£ioﬁs_or-assessments may be made agaiﬁst a
dwelllng .unit Owner .or- the designee of the Federal Housing -
'Adm1n1strat1on or the Veterans Administration; or
- (2) By the terms of the carrier's charter, .by-laws, or
policy, loss payments ara-contingeﬁt upon action by the carrier's
_'board of direééors, policy holders or members; or
’ (3) The Policy includes any limiting plauses (other
‘than insurance conditions) which could prevent the Federal ngsing
Administration -or the Veﬁefans Administration or any dwelling
unit Owner from collecting insurance-proceéds. |
"G. In General. Every policy of insurancé.obtained by
ihe Association shall contain an ‘express waiver, if évailable, of
any hnd-all rights*of'subroéation-against-Deve10per‘and the Board,
and such. other persons or, entities affxlxated with the Assoc1at10n
'_such as a manaqer and their representatxves, members and -employees

and . a.pnpvls;on, iEJavallable,;preventlng any cancellation or
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modification thereof except upon at leastiten (10) days' written
notice to the'ineureds'anﬁ their mortgagees. In addition,.every
‘palicy of insurance obtained hY‘the Association shall provide, if
available, for the,éaYmeni of assessments ‘which the insured éro-
perty is-ob;igatedefor-ender this Declaration until the insured
property is repaired apdfmade Habifabie.; The'iiability‘insdrance
hereinabove specified 'shall name as. eeparately‘protected'insﬁreds,
the 555001at1on, ‘the Board, and such other persons or entities
affxlxated with the’ Association such, as a manager and their’ rep-
resentatives, members and employeee as their interest may appear
with respect te'any'liability arising out of the maintenance or
use of any insured properfy. As to each such policy,‘which'will
not be voided or 1mpa1red thereby. the Assoclatlon hereby waives
and releases all claims agaxnst the’ Board, and such other persons
or ent1t1es named in said insurance, and agents and employees of
each of the-fbregoing, witﬁ‘resPect-to any 1oss'covered by such
.1nsurance, whether or not caused by negligence of or breach of any
agreement by said- persons, but only to the extent that insurance

proceeds are received ‘in compensation for such. loss,

- H. Insurance Premiums.  Premiums for insurance pur-

chased or obtained by the Associatien shall be a common expense
payable'thtoughfassessmeneé‘of dwelling units and all such insur--
ance covetage'obtained:bf'the-Boerdfshallzbe'written in the name

of the Association as trustee*for"each of the owners. 1In addition
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_to the efdresaiﬁ insurance required to be carried by the Associa-
tion, any Owner may, if he/she wishes, at his/her own expense,
carry -any and all other insurance he/she deems advisable; however,
-1if ayaxlapler'sald pollcy or policies shall provide that. there
shall be ne.contributioﬁ or offset between'ﬁoiicies of the Associ-
‘1ation and policies an individual Owner 'may have in effect. It
shall be the indxvxdual respon51b111ty of each Owner at his/her
own expense, to provide as he/she sees fit, Owner's liability

insu;ance, theft ‘and other insurance covering personal property

damage and loss.

Section 4;06.1 Conveyance of Common Area. Upon the convey-

aﬁce~of‘the»commpn aree"to-the‘Associetion;-the Association suc-
ceeded'to all'rightsr-duties and powers with respect to the ~common
~ area as prescrlbed by law, and set forth in' the Articles, By-Laws
| and thxs Declaratlon. s e : S

Section 4.07. Bg-Laﬁs. - The By-Laws shall among other
things, establish.the?procedure for:electing members of the Boa;d-

and officers of the Association, the duties of the Association, -

the procedure for regular and specialrmeetings, the disposition of

hazard insurance proceeds and amendments to the By-Laws.

¢ ARTICLE V

OWNERSHIP, USE'AND-MANAGEMENT OF THE COMMON PROPERTY ...

Section 5.01. Owner's Easements of Enjoyment. Every Owner

- shall have a right and easement of enjoyment in and to the common
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property which shall be appurtenant to and shall pass with title

to every dwelling unit subject to Section 5.02.

' .. Bection 5.02. Conditional Use of Common'Property.; Each Own-
—er,'his/herjfamily, licensées, inpitees and tenants or lessees, or
contract purchasers who reSLde in a dwellxng un1t, shall be enti-
tled ‘to use the common property subject to:
. A, The ppov;slons of the Artlcles, y-Laws, these
‘Restrictions;.and the Rules. Each Owner agrees that in using the
i ﬁcommon property he/she w111 comply thh the provxslons of such -
Articles, - By-Laws and_?hese Restrlctlons, 1nc1ud1ng the Rules.

-B. .The right of the Association to charge a reasonable

security deposit and clean-up fee for the use of any fecreational
facility 51tuated upon the common property.
C. The rlght of the Association to suspend the r1ght of

an Owner to use the recreatxonal faclllties located on the common

property for a period not to exceed sixty (60) days for any

+ infraction of its pPublished rules and regulations.

Section 5.03. ‘Delegatiop of Use, Any member may delegate,
- bis/her right of enjoyment in the common areas;and facilities to

the members of his/her family, his/ﬁer tenants or-lessees or con-

tract purchasers who .reside 1n the dwelllng unit, sub]ect to such
" rrules, regulat;ons and 11m1tat10ns as the Assoc1at1on may, from

i, time to t;me&_establ;ﬁh.AISuch delegatlon shall not relleve said
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member of his/her obligations and responsibilities ag a memper

under the By-Laws, Rules and this Declaratio;

- Section 5,04, Management._ The Board-éhall control, main-

Oon property as pfovided in this

Y-Laws. Such right and power of

béclaration, the Articles and B
control ang management shall be exciusiv

e, ;In,maﬁaging the common
Property, therAséociation hereby accepts all résponsiblity'for the

control, maintenance, safgty_aqd.iiability—of such common property

inclhdiﬁg but not limiteqd to collecting and pa

areas, which shall be_approvgdnby.the_County_Assessor.

: xﬂseqéidn 5.05, Damages. Each Gwner shall be liable to the

Association to the extent applicable under local law for any

family and guests, both minor and adult, 1In the case of joint

ownership of g3 dwelling unit, the liability of such owners shall

be jbint and severa}

Section 5,06, Restriction oh Conveyance of Common Areas and

Facilities, The cbmmon areas and facilities, owned directly or
——iontlEs Ron al .

indirectly by'tﬁe_hssociation,,mqy not, by act aor omission, be
S [T . . - .
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abandoned,.partitioned, subdivided, encumbered, sold or trans-
ferred without the ptiof written approval éf seventy-five percent
.i.(75%) of the first mortgagees and at least tﬁo-thirds (2/5) vote
., of the members, except that the Association 5ha11 at all times
. have the right to grant and'éqnvey,té any pe:éon or entity ease-
');menis, o;.rights_bf ﬁay, in, oﬁ, over, or  under any coﬁmon area
hifof.the_pu;pQ§g‘pf-con§tructing, erecting, operating or maintain-

5 ing:thereqhi:therein and bhérguﬁder\{l)_r@ads,.streets, walkg,:

. . pathways, and ﬁriveways; (2) temporary ovefhgad or permanent
underground ;iﬁes; cableg, wires; conduitsf or other devices for
the transmission.df elgé;;iéity for iighting, heating, power,
teléphone,'cable‘T.v., and other purposes; (3) sewers, storm
drains aﬁd pipes, drainagé éasements, water systems, water, heat-
ing and_g$s3lines or pipés; f@) such improvements as may be per-
mitted uhdgr Séction 3.01 and 3.02 of this-Déclaration. |

- ' . ARTICLE V1 .

COVENANTS FOR MAINTENANCE ASSESSMENTS

Section 6.01. Creation of the Lien and Personal Obligation

to Pay Assessments. .Bach Owner, by acceptance of a deed to any
dwelling unit, whetherror nof it shall be so expressed in such
deed,is.deemeq to coveﬁapg and agree to éay to the Association:

: ~"_i(i)-anngal'ésséssments or.charges, and (2) special assessments for

capital_improvemgnts, such assessments to be established and col-

lected as hetejnaf;er.provided. The annual and special assess-
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'-ments, together with intefést, costs, and'reasohableiattorney's
fees, shall be a charge on. the dwelllng unit and shall be a con-
. tlnulng lien upon the property agalnst whlch each assessment . is
< made.’ Delanuent assessments._together with interes;, costs, and
reéSonab;e attorney's fees; shall also be the personal obligation
‘of the peréon who was thé Owner of such'dweiling unit at the time
.  yhen the assessment wasg levied."Thg'pgrsonal obligatiqn'for de-

+. linguent assessments shall not pass to his/her successors in title

.

~-  unless expressly assumed by them. Co

Section 6.02. Purpose of Assessments. The assessments lev-

. Led by the Association shall be used exclusively to promote the
recreation, heath, safety, and welfare of the members and their
-f;gueété, for thehimprovemenf‘and maintenance of the common areas
-and for ali purposes set forth in the Articles, By-L;wsland this
Declaration. The Board of Directors of the Association shall pro-
R vide that Association dues, charges or assessments shall include
| _an adequate reserve fund for maintenance, repairs and replacement
of those elements of the common areas and common property owned by
<" the Association tﬁat must be replaced on a periodic basis. All
' s;ch dues, charges and.?ssessments imposed by the Association
Bhallrbe paid on periodic bégis in reqular installments rather

~than by special assessments.

Section 6.03. Maximum Annual Assessment. -

(a) Within (30) days prior to the end of each calendar

-
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year (January 'l through December 31) and subiect to the provisions
of_Section 6;03(b) hereof, thé Board of Directors shall estimate
the total charges to be paid during the forthcoming year to deter-

mine the annual‘assessment (including a reasonable reserve for

' contingencies and less any. expected surplus from the prior'year).

{b) Subjecé to Séction 6.03(¢) héreof,athe Board of
D;rectors'shallvno; increase the annﬁal assessment bf an amount
greater than either_(i) five'percent (5%)'of the amount of the
préceding_anhual assessment;.ot {(ii) the percentage increase in
the cost of living as feflected by thé column entitled "all items"

in the Consumer Price Index on a national basis published by the

. Bureau of Labor Statistics of the United'States Department of

it

S
R

Labor (hereinafter called the "Cost of Living Index Number"}. In
the event that the Bureau of Labor Statistics shall fail to pub-

lish a comparable Cost of Living Index Number dufing any such

'years, but a'comparable Cost of Living Index Number éhall be pub-

lished by any géverﬁment&l agency of the United States in place
thereof, then épch comparable index number sﬁall'be used for the
purpose of adjusting the gnnual asse#smentrunder the provisions of
this Section 6.03 with the same force and effect .as the Cost of
Living Index Number of the Bureau of Labor Sta;isticﬁ.

(c) any ihérease by the Board of bifectors in the

Annual Assessment which is Qreater‘than the amount permitted under

6350 mat 321

- 33 =




Rl

Section 6.03(b) hereof must be first approved by two-thirds (2/3)
vote of the'members'who are voting in person or by proxy ‘at a
meeting duly called for this purpose before such increase may be

placed in effect and bind the members of the Association.

Section 6.04. Special Assessment for Cepital improvements.
In addition to the annual assessments authorized above, the Asso-
ciation may levy, in any assessment year, a special assessment
applicable to that year only for the purpose of defraying, in
whoie or in part, the cost of any construction, reconstruction,
repair or replacement of a capital improvement of the common area,
1nc1ud1ng fixtures and personal Property related thereto, provided
that any such assessment shall have the assent of two-thirds (2/3)
vote of the members who are voting in person or by proxy at a
meeting duly called for this purpose. -

Section 6.05. Notice and Quorum for an Action Authorized

Under Section 6.04. Written notice of any meeting called for the

purpose of taking action authorized under Section 6.04 shall be
sent to all members not less than thirty {30) days nor more than
sixty (60) days in advance of the meeting. At the first such
meeting called, the presence of members or of proxies entitled to
cast sixty percent'(GO%) of the vote of the membership shall
constitute a quorum, and shall be required in order to levy a-

specxal assessment for capital improvements as authorized under

'Section 6. 04.
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Section 6.06. gﬂigggg_gggq_qg;ﬁgﬁqggmgﬂg. Both annual and
épecial assessments must be fixed at a uniform rate for all ﬁwell—
ing units and may be collected on.a monthly basis. However, and
subject to the limitations set fofth in Secﬁion 6.03(b) hereof,-
said uniform rate may be revised periodically to reflect revisions
in the annual assessments based on actual operating cost of the
Assocliation.

Section 6.07. Due Dates. Tﬁe due dates of annual?assess-
-ments shall be established by the Board of Directors. The Assoéi—
“ation shall, upon demand, and for a reasonable bharge, furnish a
certificate signed by an officer of the Association setting forth
whether the asseésmgnts on a specified dwelling unit have been
paid. A properly executed certificate of the Association és to
the statﬁs of assessﬁents on a dwelling unit is binding upontthe

Association as of the date of its issuance.

Section 6.08. Effect of Non-Payment of Assessments; Remedies

of the Association. Each Owner shall be deemed to covénant and
agree to pay to fhe Aésociation the assessment prdvided for here-
.in, and agrees to the-enfbrcéﬁent of ﬁhe assessment in the manner
herein épécified. All delinquent asséssments shall bear interest
at an interest rate not to exceed twelve perbent (12%) per annum,
and late payments shall - first be credited toward interest due,

then towards assessments first due. 1In the event the Association

‘employs én attorney for collectfon of any assessments, whether by
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suit or otherwise, or to enfq?ce compliance with or specific per-
formance of the terms and conditions of this Declaration, or for
any other purpose in connectidﬁ with the breach of this Declara-
tion, each.0wner agrees to pay reasonable attorney's fees and
costs thereby incurred, in addition to any other amounts due o;
any other relief or remedy obfained_against said Owner. In the ‘
event of a default'in payméﬁt of any such assessment when due, in
‘which case the assessment shall be deemed_deliﬁquent, and in
‘addition to any other remedies herein or by law provided, the
Association may enforce each such obligation in the manner pro-
vided by_law or in equity, or without any limitation to the fore-

going, by either or both of the following procedures.

A, Enforcement by Suit. The Board may.cause a suit at

law to be commenced and maintained in the name of the Association
against an Owner to eﬁforce each such assessment obligation. Any
judgment rendered in any such éction shail include the amount of
the delinquency, together with interest thereon from the date of
delinquency until paid, court costs{ and reasonable attorney's
fees in sﬁbh'amount as-the Court may'adjﬁdge'agaihst'the delin-

o’

" gquent Owner or member.

){:B. Enforcement by Lien. There is hereby created a
right of claim of lien, with power of sale, on each and every
dwelling unit to secure payment to the Association of any and all

assessments levied against any and all Owners. together with inter-
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est thereon from the date of delinguency until paid, and all costs
of c&llection which méy be paid or incurred by the Association in
connection therewith, including reasonable attorney's fées. At
any time within one hundred twenty (120) days after occurrence of
any default in the payment of any such assessment, the Associa-
tion, or any authorized representative shall make a written demand
for payment to the defaulting Obner, on behalf of the Association.
Said demand shall state the date and amount of the delinguency.
Each default shall constitu;era sepaiate basié‘for demand or claim
of lien but any number of defaults may be included within a single
demand or claim of 1ién. 1f such delinqueﬁcy is not paid_with{n
ten (10) days after delivery of such demand, the Association may
elect to file sﬁch claim of lien on behalf of the Association
against the dwelling unit of the defaulting‘0wner. Such a claim
of lien shall be executed and ackndwledgedlby any officer of the
Association, and shall contain substantially thg following infor-
mation.' | |
(1) ' The name of the delinguent Owner;

- (2} rThe_légal description of thé dwelling unit against

which claim of -lien is made; |
(3) The totél'ambuht“claimed to be due and owing for

the amquﬁt'of the delinquency, interest tﬁereon, collection costs,

and reasonable'attorney!s'fees (with any proper offset allowed};
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(4j That the claim of lien is made by the Association
- pursuant to this Declaration; and =

(5) That a lien is claimed against said dwelling unit
in an amount egqual to the amount stated.

Upon recordation of a duly executed original or copy of
such a claim of lien, and mailing a coéy-thereof to said‘Owner,
the lien claimed therein shall immediately attach and become
effective in favor of the Association as a 1ién'upon the dwelling
unit. Such a lien shall have pfiority over all claims of. liens
created subsequent to the recordation of the claiﬁ of lien there-
of, except only tax liens for real property taxes on any dwelling
upit, assessments on any dwelling unit in favor of any municipal
or other governmental assessing unit, and the lien of any first
mortgage. lhny such lien may bé foreclosed by appropriate action
in Court or in the manner provided by law for the foreclosure of a
realty mortgaée or trust deed as set forth by the laws of the
Stat;~of Arizona, as the sameimay be changed or amended. The lien
providéd for herein shall be in favor of the Association and shall
be for the benefit of all other owners. The Assqciétion shall
have the power to bid in at any foreélbsure sale and to purchase,
acquire, hold, leasg; mortgage, and convey any dwelling unit. 1In
the event ‘such foreclosure is by action in court, reasonable

attorney's fees, court costs, title search fees, interest and all

other costs and expenses shall be allowed to the extent permitted
¥

*
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by law. Each Owner hereby expressly waives any objection to the

enforcement and foreclosure of th%s lien in this manner.

Section 6.09. No Exemption of Owner. No Owner is exempt
from liability for payment of assessments by waiver of the use of
enjoyment of the common areas, or by abéndonment of his/her dwell-

ing unit.

Section 6.10. Subordination of the Lien to Mortgages. ‘The

lien of the assessments prov1ded for herein shall be subordlnate
.to the lien of any first mortgage. Sale or transfer of any dwell-
.ing unit shall not affect the assessment lien. However, the sale
or transfgr of any dwelling unit pursuant to mortgage foreclosure
or ahy proceeding in lieu thereof, shall extinguish the lien of
such assessment as to payments which become due-prior to such sale
or trﬁnsfer. No sale or transfer shall relieve such dwelling unit

from liability for any assessments thereafter becoming due or from

the lien thereof,

Section 6.11. Mortgage Protection and Additiconal Assessment

- as Common Expense. Noﬁwithstanding and prevailing over any other
provisions-of this Declaration, or the Association's Articles or
By~ Laws, or the Rules, the following provisions shall apply to and
beneflt each holder of a first mortgage upon a dwelllng un1t
_(called the first mortqagee):

A. The firét mortgagee shall not in any case or manner

be personally liable for the payment of any assessment or charge,
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nor for the observance or performance'of any covenant, restric-
tion, regulation, Rule, Article or By-Law, except for those mat-
-ters wﬂich are enforceable by injunctive or other equitable
actions, not requiring the payment of money, except as hereinafter
provided. '

B. ‘During the peﬁdencf of any proceeding to foreclose
the first ﬁortgége, including ahy pefiod éf redemption, the first
mortgagee (or receiver appointed in such action) may; but need
not, e#ercise any or all of the rights ;nd érivileges of tﬁe Owner
of the mortgaged dwel}ing_unit, including but not limited to the
right to vote as a member oﬁ the Association to the exclusion of
the Owner's exercise of such rights and priviléges.

C. At such time.as the first ﬁbrtgagee shall become
record Owner of a dwelling unit, said first mo:tgaéee shall be
subjecﬁ'to all of the terms and conditions of these Réstrictions,
including but not limited to the obligation to pay for all asses-
sments and charges accruing thereafter, in the same manner as any
Owner. |

D. fThe first mortgagee, or ény other party acquiring
title to a mdrtgaged_dwelling unit through foreclosure suit or

through any equivalent proceeding arising from said first mort-

gage, such as, but not limited to, the taking of a deed in lieu of

-foreclosure, shall acquire title to the mortgaged dwelling unit

free and clear of any lien authorized by or arising out of any of
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the provisions of this Declaration or By-Laws which secured the
payment of any assessment for charges accrued prior to the finpal
conclusion of any such fdreclosure éuit or eguivalent proceeding,
including the expiration date of any period of redemption.

Any such unpaid assessment shall nevertheless continue

to exist as the personal obligation of the defaulting Owner of the

respective dwelling unit to the Association, and the Board shall
use reasonable efforts to collect the Same from the Owner even
after he/she is no longer a member of the Association. There

shall be a lien upon the interest of the first mortgagee or other

party which acquired title to a mortgaged unit'by foreclosure suit

or by equivalent précedures for all asse;éments authorized by this
-Declaration or the By—Léws which accnﬁe a;d are assessed after the
date the acquirer has achired'title_to the dwelling unit free and
clear of ény gight of redemption. |
ARTICLE VII
GENERAL PROVISIONS
Section 7.01. Term. The covenants, conditions and restric-

tions of this Declaration shall remain in full force and effect
lfor a period of twenty (26) years from the date this SECOND
AMBNDMENT-AND RESTATEMENT OF 'fliE DECLARATION OF COVENANTS,
CONDITIONS AND RESTRICTIONS OF ARCADIA_ SQUARE {Declaration) is

recorded.’ Thereafter, they shall be deemed to have been renewed

#
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-and autoﬁatically extended for successive periods of ten (10)

years each.

Section 7.02. Amendments.. This Declaration may be amended

by an instrument in writing, signed and acknowledged by the Presi-
dent-and Secretary of the Aséociation; certifying that such Amend-
ment has been approved_by.the vote or written consent (with or
without an Association meetingl'of the then owners .of nqt less .
than seventy-five peréent (75%) of the dwelling units, ané such
amendmenﬁ shall be éfféctive upon its recordation with the Pima

County Recorder,

Sec;ion 7.03. Enforcement and Non-Waiver.

A. Enforcement. Except as otherwise provided herein,

the Association, or any Owner shall have the right to enforce by
any proceeding at law or in equity, all restrictions, conditions,
covenants, reservations, liens or charges now or hereafter imposed

-by provision of this Declaration.

j}(B. Violation of Law. Each and every provision of this
Declaratipd and any amendment hereto shall be subject to all
applicablg governmental ordinances and éubdivision regulations and
any future aﬁendmentS'Ehereto.- Any violation of any state, muni-
cipal or local law, ordinance or.regulétioﬁ pertaining to the own-
ership, occupétion or use of anf property within the subdivision

is hereby declared to be a violation of these Restrictions and
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_—
subject to any or all of the enforcement procedures set forth

herein or in the By-Laws.

C. Remedies Cumulative. Each remedy provided by these

Restrictions is cumulative and not exclusive.

D. Non-Waiver. Failure by the Board, the Association

" or by any Owner to enforce any of the provisions of these Restric-

tions at any time shall not constltute a waiver of the right

thereafter to enforce any of such prov1510ns or any other provi-

sions of these Restrictions.,

Section 7.04. Mortgage Protection. Notwithstanding any
other provisions of this Declaration, no amendment of this Declar-

ation shall operate to defeat and render invaliaqg the rights of a

'mprtgagee or a benef1c1ary under a Deed of Trust upon a dwelling

unit made in good faith and for value, and recorded prior to the
recordation of such amendment, provided that after the foreclosure
of any such Deed of Trust or mortgage such dwelling unit shall
remain subject to this Declaration, as amended.

Section 7.05. Construction.

A. Interpretation. ‘The provisions of this Declaration

shall be liberally construed fo effectuate their purpose of creat-

ing a uniform plan for the development and operation of the sub-

division. This Declaration shall be constrpeﬁ and governed by the

laws of the State of Arizona. 1If there is any conflict among or

between this Declaration, the Articles of Incorporation of the
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Association, the By-Laws, or the Rules and Regulations, the provi-
‘sions of this Declaration shall prevail; thereafter, priority
shall be given first to such Articles of Incorporation, then to

such By-Laws, and then to such Rules and Regulations.

B. Restrictions Severable. Notwithstanding the provi-

sions of the_foregoiné Paragraph A, each of the pfovisions of this

Declaration shall be deemed.independeni and severable, and the
invalidity or partiai invaiidity-of any provision or portion
thereof shall not affect the validity of_enforceability of any
other provision.

C. Rule Against Perpetuities. In the event the provi-

sions hereunder are deqlaréd void by a Court of competent juris-
diction by reason of the period of time herein sﬁated for which
‘the same' shall be effective, then in that event said'perioés of
time shall be reduceﬁ to a peripd of time which shall not violate
the rules_aéainst perpetuities as set forth in the laws of the
State of Arizona. | -

D. Singular Includes Plural. Unless the context re-

quires a contrary construction, the singular shall include the

plural and the plural the singular; and the masculine, feminine or

neuter shall-each include the masculine, feminine and neuter.
E. Captions. All captions and titles used in this

Declaration are intended solely for convenience or reference pur-
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poses only and in no way define, limit or dercrihe Lhe }run intoent
and meaning af the provizions hereof,

Sevtion 7.08. pelivery of Notices -and bocument .. Any wrir-
ten not.ce or other dncuments relating t. or required by this
Declaration may be deliverad either personaily or by mail. 1f by
mail, it shall he deened to have béen delivered seventy-two (72}
hours after 3 copy of same has been deposited in the Unites Statesg
mail, postage prepaid addressed as follows: If to the Association
2575 Arcadia, Tucson, Arizona 85712, and if tc an Owner to the
address of the Quner within the subdivision; provided, howeugr,
that any such address may be chunzed at any time by the party
concerned by delivering written ilotice of change of address to the
Association. Each Owner of a dwelling unit shall file the correct
mailing addrass of such Owner with the Association, and shall
Promptly no;ify the Association in writing of any subseqguent
change of address.

Section 7.07. REQiEEE_HEEE° For purposes of this De~lara=~
tion and the By-Laws, the project has been named "ARCADIA SQUARE".

Secticn 7.us Binding Effect. By acceptance of a deed or

acquiring any ownership interest jn any of the Property included

within this-Declaration, each person or entity, for hinself/ler-

self, or itselt, his/her heirs, personatl representatives, succes-
80rs, transferees angd assigns, @inds bimself/herself, his/her

heirs, personal representatives, successors, transferees and
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assigns to all af the provisionsg, restrictions, covenants, condi-
tions, rules and regulations now or hereafter imposed by this
Declaration and any amendments thereof. In addition, each such
person by su doing thereby acknowledges that this bDeclaration sets
forth a general scheme for the Property and hereby evidences
his/her interest that all the restrictions, conditlions, covenants,
Ties and reoulationa contained herein shall run with the land and
be bindin: on all Subsequent and future owners, grantees, pur-
?haaurs, assignees, and transferees therecF, Futhermore, each
such person fully urderstands and acknowledges that this Declara~-
tion shall be mutually beneficial, prohibitive and enforceable by
the vﬁ;ious Bubsequent and future owners.

IN WITNESS WHERECP, the wndersigned, being the President and
Becretary of ARCADIA SQUARE HOMEOWNERS ASSOCIATION, INC., have

executed this SECOND AMENODMENT AND RESTATEMENT OF DECLARATION OF

" COVEMANTS, CONDITIONS AND RESTRICTIONS OF ARCAUIA SQUARE, the day,

month and year first above written,

ARCADIA SQUARE HOMEOWNERS ASSOCIATION,
INC., an Arizona non-profit

corporation
£ §

o _ P oteenry
Presfgiﬁf// Tt
BYEA&;Q_W 2“4—« 1-22-8)

Secretary
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